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SENTENCING LEGISLATION AMENDMENT BILL 2016 

Second Reading 

Resumed from 14 September. 

HON ADELE FARINA (South West) [2.24 pm]: I am the lead speaker for the opposition on the 
Sentencing Legislation Amendment Bill 2016. I state up-front that the opposition supports the bill, while holding 
reservations and serious concerns about some aspects of the bill, which I will detail shortly. Indeed, one of the 
proposed reforms contained in the bill may raise constitutional issues concerning the separation of powers and may 
well, if challenged, be struck out by the courts. I will detail these concerns and will leave it to the Attorney General 
to respond to the concerns, as these matters have not been addressed in the second reading speech on the bill. 

If the government wants to enact legislation that may infringe on the separation of powers, the application of the 
principle of law, and the rights of the individual in a way that fails to provide that individual with the usual legal 
protections and checks and balances provided under Western Australian law in other similar legislation, it is 
a matter for the government. The government will need to explain to the voters before the next election why it 
has determined it appropriate to pass legislation this close to a state election that provides for executive 
interference in the dispensation of criminal justice in a way not entertained in other Western Australian laws. If 
this law is challenged, ultimately the government will need to explain to the courts its arguments for infringing 
the powers of the courts in relation to the dispensation of criminal justice. I will say more about this later. 

The Sentencing Legislation Amendment Bill 2016 comprises a large number of amendments to the 
Sentencing Act 1995, and amendments to the Sentence Administration Act 2003, to reflect a number of different 
policies. As I have indicated, the opposition generally supports the bill but holds serious concerns about the 
mechanisms chosen by the government to address a couple of the policy matters the bill seeks to address, and 
questions the government’s policy in respect of at least one of the amendments. 

The Attorney General states in his second reading speech that this bill enacts the government’s election 
commitment to provide stricter supervision of certain serious and violent offenders, particularly those who 
commit family violence and arson offences. The last state election was held in March 2013. The report of the 
Department of the Attorney General on its review of the Sentencing Act 1995 is dated October 2013. It is now 
November 2016. The government has certainly dragged its heels in honouring this election commitment. We are 
now dealing with this bill at the eleventh hour, in the last six sitting days of the other place, to consider 
legislative amendments on an election commitment that the government made almost four years ago. One cannot 
but be cynical about the government’s level of commitment to these reforms that it promised the electorate 
almost four years ago it would implement. We know the government has little regard for election commitments 
and broke many of its election commitments within days of winning office. Therefore, I am sure it will come as 
absolutely no surprise to the electorate that the government has taken so long to implement this election 
commitment. 

In addition to proposing amendments to take a tougher approach towards persons who have committed serious 
and violent offences, the bill proposes amendments to offer the courts alternative sentencing dispositions for 
persons convicted of lower-level offences. The over-representation of Aboriginal people in the criminal justice 
system is a blight on our state. The failure to address the root causes of the offending that results in this 
over-representation is disgraceful. The responsibility for this failure rests squarely with the government. As the 
decision-maker and the holder of the purse strings, the government has the power and the money to address this 
over-representation of Aboriginal people in the criminal justice system, yet for eight years it has failed to do so. 
I am not saying the government has not expended money in an effort to be seen to be doing something. 
However, its measures have been ineffective and have been focused on law and order measures at the tail end of 
the process rather than addressing the root cause, which goes to social and economic measures and providing 
equity and opportunity. 

The Attorney General states in his second reading speech on the bill that the over-representation of Aboriginal 
people in the criminal justice system is most marked in the mid to lower range of offending, where some 
88 per cent of offenders in the Magistrates Courts receive a fine. The government argues that the imposition of 
a fine leads to a cycle of offending and convictions, fines, inability or unwillingness to pay the fines, entry into 
the fines enforcement system and, potentially, imprisonment. This matter is addressed in division 3, part 4 of the 
bill, which introduces a new alternative to a direct fine. Part 8A of the bill introduces the concept of a suspended 
fine and provides that the court may impose a fine and then suspend the fine for a period of up to 24 months, 
after which, if the offender commits no further offences during the suspension period, the fine will be 
discharged. If the offender commits an offence during the suspension period and the offender is convicted of that 
offence, the court may order that the offender pay part or all of the fine that was suspended, substitute another 
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suspension period of not more than 24 months or make no order in respect of the suspended fine. These powers 
may be exercised as often as is necessary; there are no limitations. If the court determines not to make an order 
for the payment in part or in full of the suspended fine, it must give reasons for not doing so. If the court 
determines to make no order in respect of the suspended fine pursuant to proposed section 60E(1)(d), the period 
of suspension continues to elapse. 
Division 5 of part 4 of the bill enhances the current conditional release order as an alternative to imprisonment. 
The amendments provide for the court to impose a fine, but then immediately offer the offender attendance at 
a rehabilitation program or unpaid community work in lieu of paying the fine. In making such an order, the court 
has the discretion to set no undertaking or set a monetary undertaking, or require the offender to deposit money 
with the court. The enhanced conditional release order proposed by the bill is different from a community-based 
order or a work and development order, which are supervised by officers of the Department of Corrective 
Services. The enhanced conditional release order is an alternative to enforcement of a fine and is voluntary. The 
work is supervised by the organisation that agrees to take on the offender and requires the maintenance of 
a logbook of the hours worked by the offender. The number of hours of unpaid work is set by the court and must 
be at least 10 hours and no more than 60 hours. The order would also set the time within which the hours are to 
be completed. The program must be approved by the CEO or the Department of the Attorney General. The court 
may, by order, impose conditions on the offender to secure good behaviour of the offender. If the offender 
breaches a conditional release order, the court may require part or all of the surety to be paid or forfeited. Part 
payment would take into consideration part completion by the offender of the work requirement. 
Any measures that will deliver a reduction in the overrepresentation of Aboriginal people in the criminal justice 
system are welcome. I thank the Attorney General for making available the officers involved in the development 
of these measures to brief me on them. I have no doubt that they are motivated by a strong desire to bring about 
the desired outcome of reducing the overrepresentation of Aboriginal people in our criminal justice system. 
I want to put on the record my gratitude for their hard work in developing these measures within the terms of 
reference provided to them and for their time in explaining to me the measures and how they would work. 
Although I do not wish to take away from any of this good work, I am duty bound to express a few reservations. 
The first reservation is that the government has provided no evidence in support of these proposed measures 
working to reduce the overrepresentation of Aboriginal people in the criminal justice system. The jury is still out 
on whether these measures will work; we will have to wait and see whether they do, in fact, work. The second 
reservation is that the bill does not contain a requirement for a review of these new measures after a stated period 
of time. I believe a review of the new measures should be undertaken and I call on the Attorney General to 
consider incorporation of a review provision in the bill. My third, and more substantial, reservation is that the 
government continues to look at the law and order tail end of the process to address the overrepresentation of 
Aboriginal people in the criminal justice system. This is a flawed approach. The government needs to address the 
root causes. It needs to do more to address the social and economic situation of Aboriginal people in our 
community, to provide equity and opportunity for Aboriginal people and to address racial discrimination in our 
community. That is the only successful way to reduce the overrepresentation of Aboriginal people in our 
criminal justice system. 
The local Bunbury papers recently reported on a report to the City of Bunbury council on young Aboriginal 
children walking the streets of Withers, a suburb in Bunbury, late at night and in the early hours of the morning, 
getting up to mischief, causing social disruption and property damage and, in some cases, engaging in criminal 
activities such as break and enter, theft and drug dealing for their parents or guardians. The report was the 
outcome of a community meeting I attended so I heard the reports firsthand. Those children should be safe at 
home in their beds, not walking the streets. In some cases, the children are escaping domestic violence at home 
that follows drug taking and consumption of too much alcohol by their parents or guardians. In some cases, the 
children are hungry and are going in search of food or money to buy food. In other cases, the parents are using 
the children to do their drug dealing. This should not be happening. The problem is not unique to Withers; it is 
happening in suburbs and country towns across Western Australia. We have all read in the papers and heard on 
the news about the problems in Kalgoorlie of children saying that there is nothing for them to do that does not 
cost money—money they do not have—and that there is nowhere for them to go to escape instances of domestic 
violence at home or instances that may erupt into domestic violence at home. They know the signs. There is 
nowhere for them to get something to eat if they are hungry or for safe shelter until the incident at home 
dissipates. There is nowhere they can go to get help with the problems at home. 

In country WA, even with royalties for regions, these problems have not been addressed by the Barnett 
government. The Barnett government cut funding support to police and community youth centres. The PCYCs 
cannot do the work that needs to be done with at-risk children without government funding. Some PCYCs have 
been successful in securing ad hoc government funds, but the problems in Withers and in many other suburbs 
and country towns across Western Australia will not be turned around with ad hoc funding. The state needs 
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ongoing, well-funded programs over a sustained period to deliver results. The PCYCs have the capacity to be the 
vehicle for delivering support and services to children at risk but this capacity can be realised only with ongoing 
government funding—funding that the Barnett government saw fit to abolish. Withers has a PCYC, but without 
ongoing government funding it cannot do the work that needs to be done to support our children at risk. The 
programs that are run are ad hoc and usually require payment of a fee—a fee that puts participation beyond the 
reach of those at-risk children. 

The proposed amendments contained in the bill before us do not address the root causes of the problems 
I have highlighted through my example of the Withers situation. The proposed amendments contained in the 
bill do not address the root causes that give rise to the overrepresentation of Aboriginal people in the criminal 
justice system. The proposed amendments contained in the bill will certainly provide the courts with 
alternatives to fines and imprisonment, but will not address the offending in the first instance. The 
government needs to do more at the front end to address the root causes of offending. It is important that that 
be put on the record. 

The legislation before us also makes provision for post-sentence supervision orders. Part 3, division 2 of the bill 
introduces a post-sentence supervision order that provides for the supervision of seriously violent criminals 
beyond the completion of their sentence. A list of serious violent offences is provided in proposed schedule 4 to 
the Sentence Administration Act 2003. I will run through them so that members have an understanding of what 
those offences include. They are murder; manslaughter; unlawful assault causing death; attempt to unlawfully 
kill; act intended to cause grievous bodily harm or prevent arrest; grievous bodily harm; sexual offences against 
child under 13; sexual offences against child of or over 13 and under 16; aggravated indecent assault; sexual 
penetration without consent; aggravated sexual coercion; sexual offences against incapable person; robbery, if 
the offence is committed in circumstances described in section 392(c) or in circumstances of aggravation; 
criminal damage, if the offence is committed in circumstances described in section 441(a) of the Criminal Code; 
breach of section 444A duty; offences of lighting or attempting to light a fire likely to injure; and dangerous 
driving causing death or grievous bodily harm. 

In addition to these proposed schedule 4 offences, a proposed new section 97A to the Sentencing Act 1995 
enables the court to declare any indictable offence carrying a penalty of imprisonment to be a serious violent 
offence when the offence involves serious violence or results in serious harm or death as defined in that 
proposed section. 

Proposed section 97A(3) states — 

… an offence to be a serious violent offence if the offence— 

(a) involved the use of, or counselling or procuring the use of, or conspiring or attempting to use, 
serious violence against another person; or 

(b) resulted in serious harm to, or the death of, another person. 

Contrary to the statement provided in the second reading speech, proposed section 97A does not define 
“serious harm”. In his response to contributions to the second reading debate, will the Attorney General explain 
where one can find a definition of “serious harm”? It is not provided in proposed section 97A, as is indicated in 
the second reading speech of the Sentencing Legislation Amendment Bill 2016. Further, in fulfilment of the 
statement in the second reading speech that the term is defined in proposed section 97A, will the 
Attorney General consider introducing an amendment to proposed section 97A to provide a definition of 
“serious harm”? 

In deciding whether to make a declaration, the court must have regard to, as an aggravating factor, any history of 
violent offending by the offender, the commission of offences in a family or domestic relationship, or whether 
the victim was under 12 years of age. This can be done by the court on its own initiative or upon application by 
the prosecution. I would be interested to hear an explanation from the Attorney General about the policy behind 
the government’s decision not to extend the application of the new post-sentence supervision orders to offences 
beyond the schedule 4 offences contained in the Sentence Administration Act, because proposed section 97A, 
which broadens the application of offences, leaves quite broad the offences that could be included. It is not clear 
to me in any of the statements made in the second reading speech why the government has taken that step of not 
limiting the imposition of a post-sentence supervision order to schedule 4 offences and seeking to extend beyond 
that. The house is entitled to understand the policy behind the bill. I ask the Attorney General to explain that to 
the house. 

I would also appreciate an explanation from the Attorney General about the potential overlap between the 
provisions of the Dangerous Sexual Offenders Act 2006 and proposed section 97A insofar as sexual offences are 
concerned. What factors are to be considered by the court in deciding whether an offence is declared a dangerous 
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sexual offence under the Dangerous Sexual Offenders Act or a serious violent offence under the 
Sentencing Act 1995, as it will be amended by this bill? Will the court be able to make a declaration under both 
acts for the one offence? All this is unclear in the legislation before us, and there is no clarification provided in 
the second reading speech. 

When an offence has been declared a serious violent offence or is a schedule 4 offence, the CEO of the 
Department of Corrective Services must give the Prisoners Review Board a report at least three months prior to 
the offender’s term being completed, which addresses a number of considerations set out in proposed 
section 74B of the Sentence Administration Act. This includes issues for the victim, as raised by the victim’s 
submission; the behaviour of the prisoner when in custody; whether the prisoner has participated in programs 
available to the prisoner and, if not, the reasons for not doing so; the prisoner’s performance when participating 
in a program; the behaviour of the prisoner when subject to any previous post-sentence supervision order; the 
likelihood of the prisoner committing a serious violent offence when subject to a post-sentence supervision 
order; the likelihood of a prisoner complying with the standard obligations and any additional requirements of 
any post-sentence supervision order; and any other matter that may be relevant, should the prisoner be subject to 
a post-sentence supervision order. 

The Prisoners Review Board has the discretion to consider whether a post-sentence supervision order should be 
imposed. If the Prisoners Review Board decides it is appropriate to make a post-sentence supervision order, the 
board must do so. A post-sentence supervision order will apply for a period of two years and will include 
a number of standard obligations that are outlined in proposed section 74F, and a number of additional 
requirements that the board thinks fit as outlined in proposed section 74G, including a direction that an offender 
wears a GPS tracking device. 

The bill provides for the board to amend a post-sentence supervision order any time before the end of the period 
or to cancel a post-sentence supervision order before the commencement of that post-sentence supervision order 
period. A breach of a post-sentence supervision order is an offence carrying a penalty of three years’ 
imprisonment or, on a summary conviction, 18 months’ imprisonment. If during the post-sentence supervision 
order period the supervised offender commits an offence and is sentenced to imprisonment for that offence, the 
post-sentence supervision order is cancelled and the board may subsequently make another post-sentence 
supervision order for that prisoner—and that must begin the day the prisoner is released and must be no longer 
than the remaining period of the cancelled post-sentence supervision order. 

A couple of questions arise from the proposed new provisions that I will put to the Attorney General. What 
happens if the prisoner refuses to agree to the post-sentence supervision order and the prisoner’s term of 
imprisonment has expired? Is there capacity for a prisoner to refuse a post-sentence supervision order; and, if 
they do, what happens to that prisoner in those circumstances? Is it intended that the prisoner will remain in 
detention; and, if so, where is the head of power providing for the continued detention of the prisoner? 
Another question that arises is: what is the reasoning behind the government’s policy position that when 
a post-sentence supervision order is cancelled due to the supervised offender breaching the supervision order 
and being imprisoned for that breach, and a new post-sentence supervision order is made, it must be no longer 
than the remaining period of the cancelled supervision order? I am not clear about the reasoning for that. It 
would seem to me that if a supervised offender has previously breached a post-sentence supervision order 
resulting in that offender’s imprisonment, surely it may give rise to a higher likelihood of the person 
committing a further breach warranting a fresh full two-year post-sentence supervision order if indeed the 
reason for the post-sentence supervision order is the protection of the community and not an additional 
punitive measure. Again, the policy behind this is very unclear and I ask the Attorney to explain the policy 
behind that measure. 

I ask the Attorney General to answer these questions in his response to the second reading debate and 
I foreshadow that if these matters are not addressed by the Attorney in his reply, we will pursue these matters 
during Committee of the Whole. Members may consider the imposition of the post-sentence supervision order in 
these circumstances to be not dissimilar to the imposition of the post-sentence supervision orders under the 
Dangerous Sexual Offenders Act. I want to make it clear to members that this is definitely not the case. There 
are concerning differences between the two legislative regimes, which I want to explain to members. Section 4 
of the Dangerous Sexual Offenders Act clearly states — 

The objects of this Act are — 

(a) to provide for the detention in custody or the supervision of persons of a particular class to 
ensure adequate protection of the community and of victims; and 

(b) to provide for continuing control, care, or treatment, of persons of a particular class. 

Section 7 states — 
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Before the court dealing with an application under this Act may find that a person is a serious danger to 
the community, the court must be satisfied that there is an unacceptable risk that, if the person were not 
subject to a continuing detention order or a supervision order, the person would commit a serious sexual 
offence. 

… 

… and the court must be satisfied — 

(a) by acceptable and cogent evidence; and 

(b) to a high degree of probability.  

Section 7 lists a range of matters that the courts need to regard in coming to this decision. Section 7 provides for 
the Director of Public Prosecutions to make an application to the Supreme Court and it need not specify whether 
the order sought is for a continuing detention order or a supervision order. It also provides for the DPP to file an 
application for a further supervision order. An application must be accompanied by any affidavits to be relied on 
by the DPP and the DPP must provide the offender with a copy of the application within two days of filing it 
with the Supreme Court. Very clearly, under the Dangerous Sexual Offenders Act, the decision to impose 
a supervision order is made by the Supreme Court. 

Section 9 of the Dangerous Sexual Offenders Act imposes a duty on the DPP to disclose evidence or things in 
the DPP’s possession as though the DPP were prosecuting a criminal proceeding. Section 10A imposes a duty of 
disclosure on the offender. The procedure set out under the Dangerous Sexual Offenders Act provides for 
a preliminary hearing to determine whether the court is satisfied that there are reasonable grounds to find that the 
offender is a serious danger to the community and, if so, it must set a date for the hearing of the application. 
Section 17A provides for victims’ submissions to be made and considered by the court. Section 17 provides that 
if the court finds that an offender is a serious danger to the community, the court must order that they be detained 
in custody for an indefinite term of control, care or treatment, or that the offender be subject to a post-sentence 
supervision order for a specified period and impose the conditions in accordance with section 18. 

The Dangerous Sexual Offenders Act requires two expert reports to be obtained and considered by the court to 
make a decision on whether an offender is a serious danger to the community. Section 19C makes unlawful 
interference with an electronic monitoring device, failure to comply with a curfew condition, hindering 
a community corrections officer exercising his powers and failure to answer questions or giving false answers an 
offence punishable by 12 months’ imprisonment. Other breaches of a supervision order do not constitute an 
offence. Section 19 provides that a supervision order may be amended by the Supreme Court and the other party 
must be notified of the application. Before amending a condition of a supervision order, the court must be 
satisfied that the conditions, as amended, would be sufficient to ensure the adequate protection of the community 
and be reasonable. Section 21 provides for a summons or warrant to be issued in the case of a contravention of 
a supervision order on an offender for the court to consider the matter of the alleged contravention. Section 23 
provides that if the court is satisfied, on the balance of probabilities, that the person who is subject to the 
supervision order is likely to contravene, is contravening or has contravened a condition of the supervision order, 
the court may—giving paramount consideration to the need to ensure the adequate protection of the 
community—firstly, make an order to amend the conditions or extend the period of the supervision order, or 
both; secondly, if satisfied that there is an unacceptable risk if an order were not made that the person would 
commit a serious sexual offence, make a continuing detention order for that person; or thirdly, make no order. 

Under the Dangerous Sexual Offenders Act, if a person is imprisoned during the term of their supervision order, 
the balance of the period of the supervision order continues after the person is released from prison. Section 27 
requires the court to give reasons for the making of a supervision order. Part 4 of the Dangerous Sexual 
Offenders Act provides a right of appeal against a decision by the court to impose a supervision order. 
Importantly, section 40 provides for any proceedings under the act or on appeal to be taken to be criminal 
proceedings for all purposes. The act also provides when matters may be considered on the papers, evidence in 
certain hearings, the situations in which the court can give directions, appearances at hearings, and for the 
exchange of information. 

None of these important protections, checks and balances are provided in the Sentencing Legislation 
Amendment Bill 2016. The government has failed to provide any reasons or explanation for failing to include 
similar protections and checks and balances in the bill before us. Under this bill, the decision to make a post-
sentence supervision order is determined by the Prisoners Review Board, not the Supreme Court, on advice of 
the chief executive officer of the Department of Corrective Services and with no requirement for expert thoughts 
to be provided. The government has provided no explanation for this shift in policy position. The government 
needs to explain why, in the instances covered by the bill, the power to make a post-sentence supervision order 
should rest with the board, not the Supreme Court. 
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The nature of the conditions of a post-sentence supervision order made under the bill and under the 
Dangerous Sexual Offenders Act may be exactly the same, including the wearing of an electronic monitoring 
device, yet the two legislative schemes that are provided in the two pieces of legislation could not be more 
different. Under the bill, the board may amend or cancel a post-sentence supervision order as opposed to making 
an application to the Supreme Court under the Dangerous Sexual Offenders Act. Under the bill before us, there 
is no requirement for the board to notify the offender that it is considering whether it will make a post-sentence 
supervision order or for the board to provide the offender with all the evidence it has relied on in making its 
decision. There is no requirement on the board to inform the offender that it has made a post-sentence 
supervision order and there is no requirement on the board to afford the offender natural justice or to object to an 
order being made or any of the conditions being imposed. There is no right of appeal by the offender against 
a decision by the board to impose a post-sentence supervision order or against any of the conditions that may be 
imposed by the board. There is no duty on the board to provide reasons for its decision to impose a post-sentence 
supervision order. Under the bill before us, any breach of a condition of a post-sentence supervision order 
without reasonable excuse is a crime with a penalty of imprisonment. This is in stark contrast to supervision 
orders made under the Dangerous Sexual Offenders Act in which only certain breaches are considered an 
offence. Further, under the bill before us, the breach of a post-sentence supervision order carries a penalty of 
three years’ imprisonment and, for a summary conviction, a penalty of 18 months’ imprisonment. However, by 
comparison under the Dangerous Sexual Offenders Act, the penalty for a breach is a mere 12 months’ 
imprisonment. 

I can see no reason why greater protection should be afforded to offenders under the Dangerous Sexual 
Offenders Act than under the bill that is currently before us for what some in the community would consider to 
be less heinous crimes. I am sure that most people in the community would struggle to understand why the 
government has gone down this path of providing two very, very different legislative schemes for the imposition 
of post-sentence supervision orders, particularly when the government’s argument and policy for the provision of 
post-sentence supervision orders is the same; that is, they are provided for the protection of the community. The 
government has provided no explanation for the different legislative regimes and the different protections 
afforded to offenders under these two pieces of legislation. The government needs to provide its reasons on the 
record, and it needs to persuade the opposition and the community of the merit of those reasons. On the face of 
it, I can see none. In the case of a dangerous sexual offender, the breach of certain supervision order conditions 
carries a penalty of 12 months’ imprisonment and, for other conditions, is not considered even to be an offence. 
Under the bill before us, the breach of any post-sentence supervision order is an offence and carries with it 
a penalty of three years’ imprisonment, even if the offence was lighting or attempting to light a fire likely to 
injure. I, and I am sure most people in the community, do not understand why the government would impose 
a penalty of three years’ imprisonment for the breach of a post-sentence supervision order in the case of an 
offence of lighting or attempting to light a fire likely to injure and a penalty of only one year’s imprisonment for 
the breach of a supervision order by a dangerous sexual offender. It simply makes no sense to me why we would 
have completely different penalties for the breach of a condition of a post-sentence supervision order. 

My concern is compounded by the fact that the decision to impose a supervision order in the case of a dangerous 
sexual offender has been made to a higher standard of proof by the Supreme Court as opposed to a board, and 
the offender has been afforded the right to object to the making of the order and the conditions imposed and has 
a right of appeal. These are serious differences between these two legislative regimes. There has been absolutely 
no enunciation by the government about the policy behind these completely different legislative schemes. 

Hon Michael Mischin: You have not asked. 

Hon ADELE FARINA: It is the Attorney General’s duty to provide that in his second reading speech. The 
second reading speech sets out the policy of the bill. 

Hon Michael Mischin: It did set it out in the policy of the bill. 

Hon ADELE FARINA: It does not, and it does not explain the two very different legislative regimes that are 
proposed by government for the imposition of a post-sentence supervision order. 

Hon Michael Mischin: That is because the other ones have nothing to do with this bill. It was not in the policy 
statement about this bill because it has nothing to do with it. 

Hon ADELE FARINA: Yet both deal with sexual offences! 

Hon Michael Mischin: Yes and no. 

Hon ADELE FARINA: Yes, they do—read schedule 4 of the Sentence Administration Act! 

Hon Michael Mischin: I know what the bill states. 
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Hon ADELE FARINA: I am not sure that the Attorney General does. 

It is difficult enough for the court, on expert advice, to make a determination that a dangerous sexual offender, if 
released from custody or if released without a post-sentence supervision order, is likely to reoffend, even though 
there is now a body of science and knowledge to assist in this determination. It is a big ask to expect the board to 
make a similar determination that a post-sentence supervision order is necessary to prevent reoffending and to 
protect the community and victims from the risk that a serious violent offender may present, especially without 
the requirement to obtain two independent expert reports. A case in which an offender has committed a single 
serious offence, such as lighting a fire or attempting to light a fire that is likely to injure, raises serious concerns 
about the ability of the board to adequately carry out that function—a function that, under the Dangerous Sexual 
Offenders Act, has been rightly left to the Supreme Court. 

On the issue of a right of appeal, it is not clear to me whether there is a right of appeal against a decision by the 
court to declare an offence a serious violent offence. I ask the Attorney General to clarify whether a right of 
appeal exists and to identify the head of power that provides that right of appeal. Although the case for a strictly 
circumscribed regime of preventive post-sentence supervision orders is now largely accepted as a necessary 
element in the protective armoury that democratic constituents demand from lawmakers, the employment of 
either detention or supervision orders as preventive measures rather than as punishment is nevertheless 
a significant departure from the principles generally held to be important in a democratic society. It can therefore 
be justified only under careful, limited circumstances. In my view, it is questionable whether the legislative 
regime proposed by the bill provides sufficiently careful, limited circumstances and a process with adequate 
checks and balances against abuses of power, such as provided under the Dangerous Sexual Offenders Act. 

It is important to acknowledge that any individual’s risk of reoffending cannot be accurately predicted. It is not 
an exact science. Complete eradication of risk is not possible. There will always be some level of risk; it is 
a matter of managing the risk. It is vitally important that while offenders are imprisoned, the government provide 
offenders who are identified as being most at risk of reoffending on release with carefully prepared intervention 
and management plans that are put into effect throughout their sentence, and that the offender participate in 
rehabilitation programs carefully designed to provide them with the mechanisms to identify their triggers and 
manage their issues and their likelihood of reoffending. The legislative scheme needs to balance the protection of 
the community, the rights of the victim, and the rights of the offender who has served his or her sentence, and to 
identify with as much accuracy as possible those offenders who present the greatest risk of reoffending, causing 
serious interpersonal harm, and to provide the proportionate mechanism to reduce that risk. I am not convinced 
that the legislative scheme proposed by the bill will achieve this. 

A number of legal challenges followed the introduction, in various Australian jurisdictions, of preventive 
legislative schemes for dangerous sexual offenders. They posed a number of constitutional and legal questions 
for the courts. I do not propose to go through each of the High Court cases and the decisions and reasons for 
them. In very broad terms, the High Court found the laws to be valid when the legislation provided a clear 
objects provision stating that the provision for detention in custody or supervision orders was for the adequate 
protection of the community and of victims. It clearly established that the provisions were of a preventive, not 
punitive, nature and provided for the continuing control, care or treatment of the person of a particular class. The 
Dangerous Sexual Offenders Act provides such an objects provision—from memory, it is section 4. There is no 
such provision in the Sentencing Act or the Sentencing Administration Act. In fact, both acts provide 
a legislative regime for the implementation of punishment or punitive measures on conviction for a crime. This 
raises concern about whether this critical element has been satisfied. Also, the legislative schemes considered by 
the High Court all involved schemes that were similar to the scheme provided in the Dangerous Sexual 
Offenders Act whereby the decisions are made by the Supreme Court, not a board or tribunal, and the usual legal 
protections are afforded to the offender to challenge the making of an order and the conditions imposed, and to 
provide a right of appeal. None of these are present in the bill before us. 

Some community members hold the view that the legislative regime proposed in the bill—which allows the 
executive, via the board, to impose post-sentence supervision orders—infringes on the separation of powers and 
the role of the courts to dispense criminal justice. As members in this place know, the commonwealth 
Constitution provides three arms of government: the legislature, the executive and the judiciary. It ensures that 
government remains fair and accountable by creating checks and balances on the use of power. It is essential 
under the rule of law that the use of power is lawful and can be challenged. Generally speaking, the legislature 
makes the laws, the executive puts the laws into operation and the judiciary interprets the laws. The power is 
balanced between the judiciary, the legislature and the executive. Each arm can act as a check on the power of 
the other, thereby maintaining the independence and accountability of each branch of government. It has been 
argued that mandatory sentencing erodes the separation of powers by allowing political interference in the 
dispensation of criminal justice and that it is an incursion on judicial discretion to impose prison sentences based 
on the individual circumstances of each case—a task that is generally reserved for the courts. 

 [7] 



Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2016] 

 p7578b-7596a 
Hon Adele Farina; Hon Lynn MacLaren; Hon Robin Chapple; Hon Michael Mischin 

Hon Michael Mischin: The High Court does not think so. 

Hon ADELE FARINA: I am getting to that. 

Although the High Court has determined that the legislature has the power to introduce mandatory sentencing, 
some remain of the view that it is still an incursion on judicial discretion. Similarly, there is much sympathy for 
the argument that legislating to provide the executive, via the board, with the power to impose a post-sentence 
supervision order on an offender who has completed a sentence imposed by the courts infringes on this important 
separation of powers and that the power to detain in custody or to make a post-sentence supervision order should 
be exercised only by the judiciary. 

Hon Michael Mischin: Do you have any authority for that proposition? 

Hon ADELE FARINA: I said some are of that view. I did not claim — 

Hon Michael Mischin: Some say yea; some say nay. 

Hon ADELE FARINA: It is important to note that the separation of powers, although clearly established in the 
commonwealth Constitution, is not clearly established in the state Constitution. The observance of the separation 
of powers by the states is by convention only; it is not constitutionally entrenched. That gives rise to a number of 
complex constitutional arguments about whether the state legislatures can make laws that infringe on the 
separation of powers and the power of the judiciary to strike down such laws as invalid, and whether the 
separation of powers at a state level is implied by the nature of our commonwealth system and the provisions of 
the commonwealth Constitution. I do not intend to detail all that legal argument because it is very complex and 
very dense, but members who are interested in it can pursue it for themselves. 

Suffice to say, the action taken by the government in providing for the executive, via the board, to impose post-
sentence supervision orders may raise constitutional issues and result in legal challenges to provisions we are 
being asked to pass today. All that could have been avoided had the government simply adopted a legislative 
scheme similar to the one it adopted for the Dangerous Sexual Offenders Act. My issue is that the government 
has provided absolutely no explanation for not having done that. One would think that if a legislative regime is 
working well and had only recently had amendments made to it to improve it, the government would adopt the 
same regime for serious violent offences. I cannot even begin to understand why the government has gone down 
this path. The failure of the government to explain its reason for doing so and taking a very different policy tack 
for serious violent offences is inexcusable. The government should have put that before Parliament in the second 
reading speech to give some clear understanding of why the government has taken this policy direction. This 
really is something that needs to be addressed by the Attorney General. 

I also put to the Attorney General that after explaining that to the house, he should give further consideration to 
the adoption of the amendments to the Sentencing Legislation Amendment Bill 2016 that would result in the 
imposition of a legislative regime for the making of post-sentence supervision orders under this bill as exists 
under the Dangerous Sexual Offenders Act. For a whole range of reasons, it is a much better approach. I think 
the Attorney General really needs to give that some consideration. It would not be difficult for parliamentary 
counsel to draft some amendments to the legislation to put that in place, and I ask the Attorney General to give 
that some serious consideration. It would certainly make the bill more palatable. 

The bill provides also for a number of miscellaneous amendments that resulted from the statutory review of the 
Sentencing Act undertaken by the Department of the Attorney General. I do not intend to go through all those 
amendments because they are detailed in the second reading speech and can be easily referenced by members, 
but I will comment on clause 73. 

Clause 73 amends section 86 of the Sentencing Act. The second reading speech of the Attorney General states — 

This rather minor amendment reverses a change made by the then Labor government in 2004, which 
has essentially backfired, — 

In the words of the Attorney General — 

particularly in relation to incarceration rates of Aboriginal people. This clause returns the minimum 
sentence able to be imposed to three months, as it was when the Sentencing Act was introduced in 
1995. The then Labor government had hoped that by increasing the minimum imprisonment sentence 
allowable under the act from three to six months, fewer people, particularly Aboriginal people, would 
be jailed. However, its impact on incarceration rates has been minimal at best and by 2006–07, when an 
evaluation was undertaken, “sentence creep” was apparent. All the 2004 amendment achieved was to 
jail the same number of people, but for longer. 

The Attorney General has provided absolutely no evidence in support of that statement. I do not think that 
statements of that nature can be made or the house should be expected to consider an amendment of that nature 
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without some evidence in support of the statements. I ask the Attorney General to present the information on 
which he has relied to show there has been sentence creep, and that what occurred as a result of the 2004 
amendment has led to the same number of people being jailed for longer. Absolutely no evidence was provided 
during the second reading speech or at the briefing to support that statement. Another concern is that reducing 
the minimum period of imprisonment from six months back to three will actually increase the number of people 
in prison. Again, the Attorney General has not provided any evidence to support the proposition that that will not 
happen; I again ask the Attorney General to present to this house the evidence on which he has relied that shows 
that by reducing the minimum period of imprisonment from six to three months, there will not be an increase in 
the number of people in our prisons. The Attorney General quite clearly made the statement during his second 
reading speech that that will not be the case. 
Hon Michael Mischin: When did I say that? 
Hon ADELE FARINA: It was in the Attorney General’s second reading speech, where he attacked it as a failed 
effort by the Labor government to address the incarceration rates of Aboriginal people. I simply say to the 
Attorney General that if he makes those sorts of statements, he needs to back them up with some evidence, and 
so far there has not been any. 
I also took the time to read the October 2013 statutory review of the Sentencing Act conducted by the 
Department of the Attorney General. It, too, did not contain any evidence to support the statement contained in 
the second reading speech. I do not know from where or how the Attorney General formed his opinions and, 
basically, I ask him to provide evidence in support of them. 
Finally, part 4 of division 2 of the bill proposes to insert new sections 145A and 150AB in the Sentencing Act to 
deal with the Court of Appeal decision in Gillespie v The State of Western Australia. The second reading speech 
states — 

They clarify that when a superior court, on a plea of guilty by the accused, is required to determine in 
proceedings under the Sentencing Act whether the offence was committed in circumstances of 
aggravation, that determination is one of fact to be decided by a judge alone, and not by verdict of 
a jury. 

The opposition supports that amendment. Further amendments are proposed as a result of the 2010 decision of 
the Western Australian Court of Appeal in Prisoners Review Board v Freeman. The second reading speech 
states — 

… when the court found that the provisions relating to resocialisation program under section 13 of the 
Sentence Administration Act 2003 did not apply to prisoners sentenced before the commencement on 
4 November 1996 of the Sentence Administration Act 1995, … 

The second reading speech continues — 
The provisions in part 2 will ensure consistency in the manner in which resocialisation and release 
considerations are applied to prisoners serving various types of sentence as described in schedule 3—
implemented by clause 15. 

The opposition supports and does not raise any concerns about those proposed amendments. 
Primarily, our issues relate to the legislative regime proposed under the bill with respect to the imposition of 
post-sentence supervision orders. It makes absolutely no sense to me to have two completely different regimes 
for the imposition of post-sentence supervision orders. I think most people in the community would feel far more 
comfortable with the imposition of post-sentence supervision orders made by the Supreme Court rather than the 
Prisoners Review Board, and the requirement for expert opinion, advice and reports before such a determination 
is made. The other points of concern raised by the opposition are the proposal to reduce the minimum period of 
imprisonment from six to three months, the statements contained in the second reading speech and the need for 
the Attorney General to provide some evidence in support of those statements. 
HON LYNN MacLAREN (South Metropolitan) [3.19 pm]: I am the lead speaker for the Greens (WA) on the 
Sentencing Legislation Amendment Bill 2016. Hon Robin Chapple will also speak on this bill; I will not speak at 
length. 
I acknowledge that one of the key intentions of the bill is to reduce the incarceration rate of Aboriginal people in 
Western Australia, which, of course, is a goal to which we are all deeply committed. Legislation aside, we are 
never going to be effective in reducing the number of Aboriginal people in prison if we do not engage in 
effective dialogue with Aboriginal people themselves and with those who work in the justice system with 
Aboriginal people who are at risk of incarceration. We need to learn from the wisdom that they can confer. 
The Aboriginal Legal Service has written to both Hon Robin Chapple and me detailing its comprehensive 
analysis of the bill and its likely impacts on Aboriginal people. I will bring its voice to the debate in my second 
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reading contribution and also in the clause-by-clause debate. It is important that its concerns are considered 
seriously in this debate. Having said that, similar to the speaker before me who outlined the opposition’s support 
of the legislation, the Greens support the bill; however, we do have serious concerns about it. Although I do not 
share all the concerns so eloquently raised by Hon Adele Farina, I appreciate the very detailed analysis she has 
just given on the legal aspects of the bill, some of which I will raise from our perspective. 

The statistics relating to the incarceration of Aboriginal people—and non-Aboriginal people for that matter—are 
often quoted and show that our approach to law and crime is not working. Our prison population has almost 
doubled in the last 10 years and Indigenous people in Western Australia are at least 14 times more likely to be 
imprisoned than are non-Indigenous people. When that is coupled with the fact that the incidence of crime is 
generally trending downwards, those figures become even more alarming. Although sentencing clearly plays 
a role in the figures, there is a need for fundamental reform of our state’s approach to law and order. We need to 
shift our focus from becoming increasingly punitive and invest more in prevention to address the root causes as 
to why people come into contact with the justice system in the first place. Esteemed academics such as 
Hilde Tubex from the Crime Research Centre at University of Western Australia have undertaken extensive 
research into imprisonment rates with a particular focus on the over-representation of Indigenous people. 
Research by Ms Tubex examines the role of the multiple disadvantages faced by Aboriginal people that drives 
them to make contact with the justice system in the first place. Her research shows that this aspect, coupled with 
the increasingly punitive law and order legislation, has resulted in not only Indigenous people being massively 
over-represented in the justice system in Western Australia, but also non-Indigenous people being imprisoned at 
a significantly higher rate than the national average. 
Given that we are taking the time to reflect on imprisonment, the rates of incarceration and the purpose of this 
bill, I will quote a little bit from an article written by Ms Tubex to put perspective on the punitive approach that 
we are taking and to point to the impacts and to some of the statistics. Her article titled “Reducing imprisonment 
rates in Australia: It isn’t simply a matter of fate, it’s a matter of policy” reads — 

Trends in prison populations became a topic of (comparative) criminological research in the 1980s, 
when most industrialised countries started to experience an increase of their prison population. As 
a result, academics started to investigate what was driving this trend, which they saw as an expression 
of a growing punitiveness. 
Increasing imprisonment rates didn’t only catch the attention of academics; it also put crime and justice 
on the political agenda. Politicians realised that criminal behaviour had become a growing concern of 
society, and the political discourse became more punitive; promising harsher sentences to prevent 
further offending. 
… 
Another important aspect to highlight is that punitiveness impacts most on vulnerable minorities, as 
demonstrated in the high Indigenous overrepresentation in Australian prison populations. Indigenous 
people account for 27 per cent of the national imprisonment rate, while they only form about 
2.5 per cent of the general population. This overrepresentation is most pronounced in the 
Northern Territory and Western Australia, where Indigenous people are respectively 14 and 17 times 
more likely to be in prison than non-Indigenous people. 
Looking at these drivers from an Australian perspective, it’s clear that Australia as a country shares 
a lot of the characteristics that are associated with a more punitive approach, resulting in high prison 
populations. However, as Australia consists of eight independent jurisdictions, imprisonment rates vary 
considerably between states and territories: Between the high rates of the Northern Territory to more 
moderate rates, such as 134 in 100 000 in Victoria and 130 in 100 000 in Tasmania. 
These differences can be explained by historical and cultural differences between jurisdictions and the 
prevailing penal culture. This local culture—even in times of growing globalisation—also explains 
international differences in imprisonment … 
So, how can we curb the trend of growing prison populations in Australia? A first step is to inform the 
public and the media about crime and justice and give them a true picture: That crime rates are actually 
going down, contrary to the general belief; that prison outcomes are counterproductive and that 
community based sanctions have better results; and that sentences are not as lenient as people tend to 
think they are. 
Second, to stop the political ‘law and order’ auction through greater use of evidence-based investigation 
of what causes crime and how this can best be addressed, particularly for vulnerable groups that are 
overrepresented in the criminal justice system. 
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Finally, we need to restore confidence in the judiciary when it comes to sentencing, to limit 
parliamentary interventions such as minimum mandatory sentences and bail restrictions, and to leave it 
to the judges to judge, taking into account individual circumstances. 

I have raised this issue and this particular perspective in the chamber time and time again when we have debated 
sentencing legislation and crime legislation. Yet again, I can only add to the debate today by saying that until all of 
us—not just the politicians who make decisions about this legislation, but also the media and individuals in society 
who comment on crime—take a different approach, we will continue to get what we have always got, which, 
unfortunately, is an escalating prison population. We know that that is the worst outcome for a person from 
a vulnerable minority who is struggling to make their way in the world. As I said in my opening statement, we are 
all on the same page in trying to reduce incarceration rates. The question is merely how we are going to do it. 

Hon Michael Mischin: It depends on which offence you are talking about, too. I don’t regard a rapist as 
struggling to make his way in the world and deserving much sympathy. Which offences are you talking about 
that need to be reduced? Imprisonment is a sentence of last resort. 

Hon LYNN MacLAREN: The point that I am making at this stage of the debate is a broad visionary point about 
the approach to law and order, crime and punitive measures. I am making the point that it is not an issue that can 
be solved by changing the sentencing rules, although I do believe that changing the sentencing laws in this 
regard may well have a good impact. We need to measure the effectiveness and determine whether there is more 
we can do with sentencing. In the last half hour, we heard a debate about the approach of the 2004 Labor 
government and the approach in the bill before us and the differing opinion about whether that earlier approach 
was effective. We have to get beyond that opinion and look at the facts to see whether the changes made in 2004 
to the three to six-month minimum need to be reversed, and whether that results in a reduced incarceration rate. 

Hon Michael Mischin: That may be right, but that recommendation, which came out of the statutory review of 
the Sentencing Act in which the judiciary, amongst others, contributed, was that it be reduced from six to three 
months. I simply adopted that recommendation, but you are saying that I should listen to the courts in some 
respects but not in other respects when it does not agree with your philosophy. 

Hon LYNN MacLAREN: I do not believe I said that at all. I said that the courts are only part of the problem. 

Hon Michael Mischin: Exactly, but this is the Sentencing Legislation Amendment Bill, not a society reform 
bill. It deals with people who have committed crimes. 

Hon LYNN MacLAREN: Let us have a society reform bill. I do not know—what do you reckon? I think it 
might be a way forward. 

Hon Michael Mischin interjected. 

The ACTING PRESIDENT (Hon Alanna Clohesy): Order! Enough is enough. Hon Lynn MacLaren has the call. 

Hon LYNN MacLAREN: Thank you, Madam Acting President. I made the point that there were some things 
that I agreed with and some things that I did not agree with. Perhaps through the rest of my second reading 
contribution that might become evident, instead of judging that to be the comment that I made when it was not 
the comment I was making. However, I will continue in the hope that it will become clearer to members. 

The tough-on-law-and-order competition that Labor and the coalition are in, whereby each party vies to prove 
who is tougher on crime, may be delivering political wins but it is at a huge cost to our community both 
economically and socially. Our prison budget is spiralling, yet we do not feel any safer. It is a social and 
economic imperative that we find ways to reverse the escalating imprisonment rates. It is time to embrace 
evidence-based solutions that will really reduce crime. Although we will always need prison for the most serious 
offenders, many people simply do not need to be there. Prisons should not be storing houses for people with 
mental health issues or who have committed minor traffic infringements. The current approach to law and order 
is disproportionately affecting those in our society who are struggling the most. 

The Greens have advocated for justice reinvestment and I know that there is growing popularity amongst all 
parties for this approach. It is an alternative approach to our penal system. In short, justice reinvestment involves 
redirecting funds from the punitive system and, instead, investing in disadvantaged communities where most 
offenders come from. This investment strengthens those communities, reduces crime and makes us all feel safer. 
In this context when I turn my attention to the provisions in this bill, there are several aspects that we are pleased 
to see, especially those components that will serve to return some powers to the judiciary and provide flexibility 
in sentencing options. Conversely, there are other sections that are more problematic. Our advice is that there are 
not only some potential technical concerns with how the bill is drafted that may lead to unintended 
consequences, but also some more fundamental concerns related to the ability to impose post-sentence 
supervision orders without having judicial oversight. I note that the bill has been received favourably by the 
Law Society of Western Australia as well as the Australian Bar Association. Like us, they support the aim of the 

 [11] 



Extract from Hansard 
[COUNCIL — Tuesday, 8 November 2016] 

 p7578b-7596a 
Hon Adele Farina; Hon Lynn MacLaren; Hon Robin Chapple; Hon Michael Mischin 

bill to reduce the number of Aboriginal people in custody, particularly the notion of returning flexibility to the 
judiciary and moving away from mandatory sentencing, which is clearly problematic. 

I will now take some time to go through the general themes raised by the Aboriginal Legal Service of 
Western Australia in its correspondence to us. Although the ALS is supportive of the broadening of the 
definition of “victim” for the purposes of enabling a victim to provide a victim impact statement, there is a need 
to go further towards recognising Aboriginal customary law. For example, an Aboriginal aunty who has raised 
her nephew since infancy and is considered to be that child’s mother under customary law should be permitted to 
provide a victim impact statement in the same way that a biological parent can. The ALS has also pointed to 
practical concerns and potential unintended consequences of some aspects of this bill. For example, the 
amendments to section 22 of the Sentencing Act fall under this category. The bill will amend that section to 
provide that a presentence report is to be made as soon as practicable and in any event within 14 days before the 
sentencing day. Although this will be likely to work in superior courts, the ALS is concerned about the practical 
impact of this amendment in the Magistrates Court where this amendment is likely to increase delays in 
sentencing and the time spent in custody for offenders, which will increase the overall cost of imprisonment to 
the state. A number of technical concerns and drafting issues have also been identified by the ALS, which I will 
elaborate on in the clause-by-clause debate. It is ever my hope that the Attorney General may see some merit in 
the issues that we intend to raise during the clause-by-clause debate. 
Some aspects of the bill also challenge procedural fairness—for example, the creation of a presumption against 
parole and the subjectivity of the test of conditional orders. Perhaps most worrying is the ability to impose 
a post-sentence supervision order—PSSO—without having judicial oversight. As I mentioned before, I believe 
Hon Adele Farina articulated these concerns quite well in her contribution to the second reading debate. ALSWA 
is opposed to preventive detention and supervision regimes primarily because they constitute double and 
disproportionate punishment, but it acknowledges that these regimes already exist in WA—for example, under 
the Dangerous Sexual Offenders Act. The proposed PSSO regime falls far short of the procedural and legal 
safeguards contained in the Dangerous Sexual Offenders Act because the decisions are not made by the 
judiciary, the criteria for a PSSO are far less stringent than under the DSO and there is nothing that states the 
review board must be satisfied that the prisoner is at serious risk of committing a further serious violent offence 
upon release. It will also disproportionately affect Aboriginal people due to a lack of suitable programs in the 
prison and in the community. 
I want to comment a little on the feedback that we received from the Law Society of Western Australia and the 
Australian Bar Association. Although I note the concerns clearly conveyed by the ALSWA, I note that both the 
Law Society and the Australian Bar Association have publicly expressed their support for the bill as detailed in 
an article in the Lawyers Weekly that states — 

Law Society of WA president Elizabeth Needham believes that imprisonment for fine default in WA 
has been a major factor in the state’s “alarming level” of indigenous incarceration. Aboriginal women 
are a particularly vulnerable group at risk of being locked up for defaulting payment of a fine, and 
comprise 22 per cent of all fine default prisoners … 
The ABA says indigenous women in WA make up over 50 per cent of the female prison population and 
the rate of female imprisonment is rising faster than that of men. 
Ms Needham added that giving more options to the bench and moving away from restrictive mandatory 
sentencing regimes is a promising way forward. 
“The judiciary must be allowed the discretion to apply sentences that are proportionate to the offences 
committed, taking into account the circumstances of the offender. 
“Mandatory sentencing denies the judiciary this discretion and often results in draconian sentences. 
Legislation that provides the judiciary with more sentencing options should therefore be embraced,” … 
ABA president Patrick O’Sullivan QC has also welcomed the WA government’s announcement. 
He said the issue of fine default imprisonment and its impact on the state’s Indigenous incarceration 
rates was raised at a meeting with the Attorney-General earlier this month. 
“In Australia, Indigenous children and teenagers are 24 times more likely to be incarcerated than their 
non-Indigenous peers. However, in Western Australia, young Indigenous people are 52 times more 
likely to end up behind bars. 
“These rates are unacceptable and continue to be a matter of deep concern to the 
Australian Bar Association,” Mr O’Sullivan said. 
Mr O’Sullivan, who has also described the rate of Indigenous imprisonment in WA as “alarming”, said 
the government now needs to turn urgent attention to improving programs for justice reinvestment. 
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“In Western Australia, it costs about $300,000 per year to keep a child in detention. Given the fact they 
are more likely to graduate to adult prison than graduate from high school, we’re clearly not investing 
that money very effectively,” he said. 
“The over-representation of Indigenous people in incarceration is a national disgrace. It is time to take 
action that addresses the problem and delivers better justice outcomes for Indigenous Australians and 
the country as a whole.” 

Before I go to the specifics of this bill, I want to thank the Department of the Attorney General for the briefing 
that it provided. The department also provided us with a marked-up copy of the Sentencing Act, which is always 
very helpful when we are trying to figure out what is going on, so I appreciate that. We have also been provided 
with a very detailed explanatory memorandum, which is also much appreciated. I thank the department and the 
Attorney General for that. 

The bill covers three main areas. The first is tougher penalties for violent offenders. The second is the 
recommendations from the statutory review of the Sentencing Act, which are aimed mainly at reducing the 
number of people in prison for minor offences. The third is fixing up some aspects that have arisen as 
a consequence of a Court of Appeal decision. Overall, the bill contains features that the Greens find problematic, 
such as post-sentence supervision orders, which I touched on earlier. The bill also pursues the aim of trying to 
reduce the number of Aboriginal people in custody through a number of means, which of course the Greens are 
supportive of, recognising the crisis that is occurring in this state from putting people in jail. 

I will deal first with post-sentence supervision orders. We recently debated the Dangerous Sexual Offenders 
Legislation Amendment Bill. During that debate, I outlined at length the Greens’ opposition to preventive detention 
and supervision regimes. It is of great concern to me that the proposed post-sentence supervision orders regime falls 
far short of the procedural and legal safeguards contained in the Dangerous Sexual Offenders Act. 

Hon Michael Mischin: How is that a preventive regime? You seem to be confused, just like Hon Adele Farina. 

Hon LYNN MacLAREN: I believe the Attorney General will have an opportunity to enlighten us when he 
gives his second reading reply. 

Hon Michael Mischin interjected. 

The ACTING PRESIDENT: Order! 

Hon LYNN MacLAREN: Thank you, Madam Acting President. 

I will deal next with the statutory review. The Greens are supportive of a number of the amendments that have 
been drafted in response to the review of the act. The enhanced conditional release order, which presents an 
alternative to a fine and can be entered into voluntarily, is a useful addition to existing supervision options. We 
are pleased to see flexibility in how a sentence may be served. We are pleased to see the broadening of the 
definition of “victim”, although we believe this can be enhanced further to take into account Aboriginal 
customary law, as I have mentioned before, and how relationships are defined in that law. The Greens also 
welcome the changes to spent convictions, whereby persons who undertake a drug program to the satisfaction of 
the court can have their conviction spent. We similarly welcome the provisions to strengthen the protections of 
victims, which is also an important component of this bill. The Greens are also supportive of the third 
component of this amendment bill, which is in response to the 2010 court decision that resocialisation programs 
do not apply to people who were sentenced pre-1996. We support all prisoners being able to access 
resocialisation programs irrespective of when they were sentenced. 

In conclusion, in supporting this bill, I want to make the point that there is much more work to do in this space 
before we can rest easy. The Greens believe that all people have the right to a safe and peaceful existence, free 
from crime and free from violence. I do not think that is an unusual belief. I think it is a belief that we all share. 
The rule of law and access to justice are fundamental to a democratic society. The separation of powers between 
the executive, the Parliament and the judiciary is crucial to the maintenance of freedom and justice. Equality 
before the law can be achieved only when there is recognition of the way in which cultural, social and economic 
issues structure choices and influence decisions. In order for every person to have equal access to justice, there 
must be appropriate laws, procedures and policies and sufficient resourcing to overcome social, economic and 
cultural inequalities. In particular, the cultural needs and economic and social disadvantages of Aboriginal and 
Torres Strait Islander peoples must be addressed. 

The aim of the Greens, as outlined in our policy, is that courts and tribunals are independent of the government 
of the day; there is adequate funding of legal aid in both criminal and civil jurisdictions to ensure access to 
justice for all Western Australians; the criminal justice system is focused on rehabilitation and reducing 
offending behaviour and is based on the principles of restorative justice and the rights of victims and offenders; 
imprisonment is genuinely a penalty of last resort; human rights, such as the right to silence, procedural fairness, 
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innocence until proven guilty, and open courts, are protected by legislation; there is independent and effective 
handling of complaints about police, corrective services and the judiciary; and, of course, there is an end to the 
over-representation of Aboriginal and Torres Strait Islander peoples in the justice system. 

HON ROBIN CHAPPLE (Mining and Pastoral) [3.46 pm]: I also wish to speak on the Sentencing Legislation 
Amendment Bill 2016. I obviously have a large number of Indigenous communities in my electorate, in not only 
remote locations but also some of the smaller towns. I also have some experience on this issue, having worked 
with the Yiriman project. I make it very clear that the Greens support the legislation. However, notwithstanding 
that, the Greens believe that we need to go down the path of restorative justice, particularly when it comes to 
Indigenous communities. If we as a community do not go down the path of restorative justice, we are doing 
ourselves a great disservice not only economically but also socially. 

In about 2007, I did a film for the Aboriginal Legal Service of Western Australia in which we went on country 
with many of the people who were involved in the Yiriman project. That was very enlightening for me. The 
Aboriginal elders were very concerned about their children and about how their misdeeds were affecting the 
broader community and its reputation. The elders were also concerned about their inability under our system of 
administration and law to deal with many of the issues facing their children. In many Indigenous communities, 
the peer pressure to be the best of the worst is part of the pathway to adulthood. Yiriman sought to identify—he 
was incredibly effective in doing so—children who were at risk of offending or who had started some minor 
level of offending and place them with some of the elders in programs that involved taking the juveniles out on 
country, explaining traditional ways to them, getting them away from the peer pressures they were experiencing 
in areas such as Halls Creek and Fitzroy Crossing and bringing them back, in a very traditional way, to their true 
elder mentors. I filmed the process of working with the elders out on country as well as the process of working 
with some of those young adults. Initially, there was a degree of resentment among the kids because they were 
being involved in this process. But I have to say that having interviewed them at various stages of the progress 
through Yiriman and being able to see some of these now young men return to the community and set a new peer 
paradigm in the community, because they themselves had suddenly become people to be looked up to in the 
community due to their cultural knowledge as opposed to their criminal knowledge, I saw that it had an amazing 
effect on the community. I am firmly in favour of restorative justice particularly because in other countries 
around the world where major restorative justice programs are occurring, there have been incredible net benefits. 
The number of prisons and the number of offences are declining. The justice budgets are declining and social 
wellbeing within communities is improving. By going down this pathway, at every level, we see practical, social 
and economic benefits. Having had private conversations with members of both parties in this place, I know 
there is a great desire to stop the rot. 

I welcome some of the amendments in this legislation and, as my colleague has done, I will refer to the 
correspondence we have had with the Aboriginal Legal Service of Western Australia. In doing so, I will address 
a couple of points and ask for some clarification, as my colleague also has done. I refer first to clause 53, which 
amends the broader definition of victim to include “primary victim” or “family victim”. New section 23A reads 
in part — 

(e) …a child, grandchild, step-child or step-grandchild of the primary victim or some other child for 
whom the primary victim is the guardian; or 

(f) a brother, sister, half-brother, half-sister, step-brother or step-sister of the primary victim; or 

(g) if, at the time of the offence, the primary victim was an Aboriginal person or a Torres Strait 
Islander requiring care, a person who, in the opinion of the court, is regarded under the customary 
law or tradition of the primary victim’s community as the equivalent of the primary victim’s 
guardian or carer. 

My question is: will this be an arbitrary opinion of the court or will the act include other equivalent relations as 
suggested by the Aboriginal Legal Service of WA; for example, an Aboriginal person who is considered to be 
equivalent to a person’s mother or grandmother under customary law or tradition? I will be interested in the 
minister’s response if he can address that point. 

Clause 63 of the bill amends section 22 “Pre-sentence report, preparation of” to read “… as soon as practicable 
and in any event within 14 days before the sentencing day.” In the Magistrates Court, the practical effect is likely 
to be that sentencing of an accused who pleads guilty may be delayed by up to three to five weeks to 
accommodate this amendment unless extra resources are provided, so the question is: have resources been 
allocated to prevent this delay? 

Amendments to conditional release orders provide that a court may impose additional requirements to participate 
in approved activities; educational, vocational and personal development programs, unpaid work or any other 
approved activity. It must be a minimum of 10 hours and a maximum of 60 hours. The hope, as outlined in the 
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second reading speech, is that some of the state’s volunteer, not-for-profit and local government organisations 
will participate. The question arises: have there been discussions with the non-government organisations and/or 
local government about whether they will be able to provide that level of support? This appears similar to the 
New South Wales work and development order scheme, as applied to fine defaulters, which the Aboriginal Legal 
Service of Western Australia strongly supports. However, these amendments do not apply in this way and, 
unfortunately, may not reduce fine defaults in WA. 

Under section 47 “When CRO may be imposed” a CRO may be imposed only if there is a reasonable chance of 
not offending during the term of the CRO. That limits first-time offenders or those with a short or minor criminal 
history. The question is: how will the CROs apply to repeat offenders of less serious crimes such as fine 
defaulters? This was the situation in the case of Ms Dhu. That is a case that clearly outlines some of the 
unfortunate outcomes of the fine-defaulter process. 

The bill amends section 89(4) so that the court may decide not to make a parole eligibility order, including for 
any other reasons the court considers relevant. This, essentially, creates the presumption against parole and the 
Aboriginal Legal Service believes this is not conducive to enhancing rehabilitation or reducing recidivism. New 
part 18A “Review of conditional orders” makes provision for the chief executive officer of the Department of the 
Attorney General and the CEO of the Department of Corrective Services to apply to the court to review orders 
that the offender might not be able to comply with. The Aboriginal Legal Service queries the rationality of the 
amendment when power exists under the Sentencing Act for a court to amend or cancel such orders. The 
question arises: given that an offender might not be able to comply with the proposed test for review of such 
orders, how will this extremely subjective test be assessed? Under “Post sentencing supervision orders”, 
proposed part 5A provides for PSSOs for those serving a fixed term for a serious violent offence as defined in 
schedule 4 or an offence so declared by the court under new section 97A. This would be on either the court’s 
initiative or application by the prosecutor. Requirements may include a residential condition, wearing 
a monitoring device, rehabilitation, community service, employment or training. The Aboriginal Legal Service is 
concerned about this new scheme because the amendments proposed fall far short of the procedural and 
legislative safeguards provided under similar schemes such as the Dangerous Sexual Offenders Act, which my 
colleague has already talked to. In particular, under this bill the decision about PSSOs is made by the 
Prisoners Review Board before the end of the sentence. A report is provided by the CEO of Corrective Services. 
Similar to what occurs under the Dangerous Sexual Offenders Act, such decisions are made by the 
Supreme Court. Here they are not made by any court and it is unlikely that prisoners will get any legal advice, 
representation or opportunity to respond to the criteria or put forward their position. Again, there is a variation there 
that I would like the minister to explain in his response. Under the Sentencing Legislation Amendment Bill 2016, 
the criteria to make such an order are far less stringent than those under the Dangerous Sexual Offenders Act. 
The Prisoners Review Board does not even have to be satisfied that the prisoner is high-risk or at serious risk of 
committing a further violent offence. Aboriginal people will likely be seriously disadvantaged under this 
proposal because of the lack of suitable programs in prison and the community. They will be less likely to 
effectively participate in prison programs and therefore will be more likely to be subject to a post-sentence 
supervision order to reduce the perceived risk of reoffending. If the aim is to reduce offending, the focus should 
be on investing in effective and culturally competent prison programs and voluntary throughcare support. 
The final recommendation from the Aboriginal Legal Service of Western Australia is that the bill should provide 
for a statutory review after two years of operation. Notwithstanding the ALSWA position, we quite clearly have 
indicated our support for the legislation, but I need to put on the record that the Greens will continue to work to 
reduce the unacceptable rate of incarceration of Aboriginal and Torres Strait Islander people, including 
implementing the concept of justice reinvestment; change laws and policies that disproportionately impact on 
Aboriginal and Torres Strait Islander people, such as mandatory sentencing of young people; and implement 
local and community-driven culturally appropriate programs to address issues such as deaths in custody, 
domestic violence, substance abuse and stolen generation issues. We need to be mindful of the fact that very 
little has been done to address the very, very salient points that were raised many years ago in the deaths in 
custody report, which was groundbreaking in the way it approached many of the issues, but unfortunately has not 
been groundbreaking in the way it has altered our attitude towards Indigenous people in incarceration. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [4.02 pm] — in reply: I thank 
members for their contribution to the second reading debate of the Sentencing Legislation Amendment Bill 2016. 
I will address most of the matters that have been raised. There were some that I did not quite catch. I note that 
Hon Robin Chapple had a series of specific questions and I confess that I did not manage to note with any detail 
some of those, so I am in doubt about how to address the specifics of those questions; perhaps they will become 
clear over time. I am left in doubt about whether Hon Adele Farina indicated support for the bill. She seems to 
think that everything is wrong with it and that bits of it raised concerns for her and are misconceived, so I am not 
sure whether she supports it. 
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Hon Stephen Dawson: I think her first comments were that the opposition supports it. 
Hon MICHAEL MISCHIN: I did not catch that bit. That is nice to know, thank you. 
Hon Adele Farina: Sorry, I forgot to repeat that at the end. 
Hon MICHAEL MISCHIN: Thank you. I appreciate the opposition’s support for the bill and the more 
emphatic support from the Greens. 
I will deal first with some of the issues that Hon Adele Farina raised, beginning with the assertion that the delay 
of the introduction of the bill somehow reflects that we are not committed to it. That was then equated with our 
alleged failures to meet election commitments and that this is another example of that. It seems that we cannot 
win. On the one hand, when we introduce legislative amendments reflecting election commitments, it is said that 
it is too late and that it is just cynical; and on the other hand, if they are delayed, we have broken our election 
commitments. The bill is the product of considerable work over four years and is the consolidation of four 
streams of work on various aspects of sentencing law that, by reason of the filibustering attendant upon other 
legislation until now, it was thought would be safer and more sensible to combine from four elements rather than 
pursue separately as four separate pieces of legislation. One of those elements was the outcome of the review 
that took place some years ago into not only the Sentencing Act 1995, in which case 85 recommendations, or 
thereabouts, have been reduced to changes to the legislation, but also the Sentencing Administration Act 2003. 
Others involved a reaction to a number of Court of Appeal decisions that created some problems in the 
administration of justice and needed to be addressed separately. They are small but important amendments and 
have consequences to the manner in which courts can dispose of cases. Other changes involved a very, very 
difficult problem that resulted from a Court of Appeal decision concerning the eligibility of certain prisoners 
before 2003, I think it was, for resocialisation programs in prison. Only prisoners who were subject to life terms 
or indefinite terms of imprisonment after 2003 were eligible for resocialisation programs as a precursor to their 
consideration for eligibility for parole. The court had determined that anyone sentenced prior to that date—there 
was a significant number of them—were not eligible, and the consequence of that was that that issue, as a matter 
of equity between prisoners and proper administration of the parole provisions available under the law, needed to 
be addressed. I had initially thought that that was quite a simple issue. As time went on, the State Solicitor’s 
Office and those responsible at parliamentary counsel for drafting the bill indicated to me that just about every 
order that had been made in the years leading up to 2003 for lifers needed to be addressed and examined 
individually to ensure that they did not fall through the net, and so that delayed things as well. Ultimately, the 
four pieces of legislation that were proceeding separately, some of which were completed earlier than others, 
needed to be consolidated to have one package go through this house rather than four separate bills. As with all 
these things, the progress of the most rapid element is held up by the slowest. That is the reason that it has taken 
some considerable time for this package of reforms to be introduced into this house. 
Hon Adele Farina criticised the government for the level of Aboriginal representation in our prison system. The 
way she told it, it is all the government’s fault. I should point out that the Labor Party was in government for some 
eight years. If the solution were so simple and straightforward, this government would not have had to address it in 
the last eight years because it would have been all fixed. Apart from the rhetoric, there are very few solid 
suggestions about how that very vexing issue might be addressed. This is not the time for it, but there are a number 
of programs of enormous value that are showing results, including the Department of the Attorney General open 
days that are held in regional areas that contribute to addressing questions of Aboriginal contact with the criminal 
justice system, and the peripheral programs to that. 
On the subject of justice reinvestment, it is not simply a matter of taking money out of the penal system and 
putting it into some other program; we have to deal with both those issues at the same time because we cannot 
have prisons that are underfunded, that need to deal with people who have committed serious offences, and 
simply take the money away from them and put it into something else. Justice reinvestment programs of the 
character that Hon Lynn MacLaren and Hon Robin Chapple spoke about involve generational change. They take 
about 30 years to take effect because we are very frequently dealing with dysfunctional families and family 
groups vesting in their children the bad behaviours and dysfunction that they have experienced themselves. It is 
a gradual process that is being addressed in a variety of ways. The Minister for Police and the Commissioner of 
Police have introduced a number of strategies dealing with the targeting of particular problematic families, and 
how to deal with Aboriginal people in remote communities and the like, that will hopefully also have an effect in 
this area. The process is being addressed, but it is not a question of simply money; it is a question of finding the 
right program that works. That might not be a one-size-fits-all approach across the whole state. A program that 
may work in Armadale, for example, may not work in Kununurra or other places. 
We are addressing the root causes of crime, contrary to what Hon Adele Farina would suggest. Does this bill do 
that? In a sense it does, because it deals with sentencing options with a view to reforming the behaviour of those 
who have fallen foul of the criminal justice system. Does this bill present a comprehensive program for 
addressing disadvantage in those who may come into contact with the justice system? No, it does not, because, 
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as may have been apparent from its title, it is a sentencing legislation amendment bill. It deals with sentencing 
issues, the options available to the courts, and the programs available to the government to reform those being 
sentenced—not those who may commit crimes in the future but have not yet done so, but those who have come 
into contact with the criminal justice system, have committed an offence and need to be dealt with, for not only 
the safety of the community but also, in many cases, their own benefit, by adjusting their behaviour. 
The weapons available to the criminal justice system are those of general and personal deterrence and the facility 
for rehabilitation. It is ironic that Hon Lynn MacLaren should talk about more punitive measures in the justice 
system, when it is quite the contrary. More varieties of court orders are available now to deal with offenders than 
at any time in the past, and this bill introduces a couple more. One thing that has emerged from overseas studies 
is that certainty in how offenders are dealt with affects their behaviour—the certainty of being caught and the 
predictability and certainty about what will happen to them. 
The reforms that have been mentioned, to an enormous extent but not exclusively, have arisen from a review of 
the act that occurred several years ago. This review is already provided for in section 150 of the Sentencing Act, 
which requires a statutory review every five years. The idea of introducing further statutory review provisions 
for specific amendments is not necessary or prudent. There is a requirement that the act be comprehensively 
reviewed every five years. These amendments are based on the last review, which had input from the 
Department of the Attorney General, the Prisoners Review Board, the Department of Corrective Services and the 
judiciary, who have to work with the sentencing options available to them under the Sentencing Act and the 
Sentence Administration Act, as well as other information that has come to the government and has been 
incorporated in these amendments. In some cases, some may think we are going too far in one direction and not 
far enough in others but, be that as it may, there will be an assessment of the outcomes of these amendments. 

To return to the question of reducing the minimum term of imprisonment available under the Sentencing Act 
from six months, which was imposed in 2003, to three months, that was an outcome of the review. My 
recollection is that it was also supported by members of the judiciary who contributed to that review. As far as 
I can recall, in my second reading speech, outlining the policy of the bill, I did not say that reducing the 
minimum sentence to three months will not increase incarceration. I have no idea whether it will or not. 
However, it will reduce the period for some offenders, who may be subject to the short, sharp shock treatment, 
when imprisonment is the only appropriate punishment for their particular offence, but not for six months. It also 
allows for greater flexibility in imposing other periods of imprisonment when, by operation of the parole laws 
and the like, people might end up spending less time in custody than the minimum time that could be imposed on 
them without parole, or things of that nature. In any event, it gives greater flexibility to the courts in dealing with 
those offences and those offenders who may warrant a short term of imprisonment but not as long as six months, 
and where the courts are left with the difficult decision of dealing with someone who is not responding to other 
court orders, such as community-based orders, suspended sentences and the like. 

I remind Hon Lynn MacLaren, in referring to levels of incarceration, whether Aboriginal or otherwise, that it is 
enshrined in the Sentencing Act that imprisonment is the sentence of last resort. Those who are imprisoned go to 
jail because there is no other reasonable option appropriate to the offence they have committed and the 
circumstances of that particular offender. The small exceptions to those—they are specific exceptions—involve 
decisions of policy, firstly in relation to assaults on public officers that result in bodily harm to those officers, for 
which I think just about every member of the community, except for the offenders and their lawyers, would 
agree that some condign punishment is warranted. If a person assaults a public officer in the course of that 
officer’s duties, and does them bodily harm, I think it would be commonsense that they be punished for it with 
a view to deterring any assault on a public officer. Secondly, there are the sorts of penalties that are imposed as 
minimum terms of imprisonment for those committing violent crimes in the course of home invasions. If it is 
suggested that someone ought not to have a term of imprisonment for sexually assaulting someone in their own 
home, we would have to agree to differ on that, because, as far as the government is concerned, that is the 
appropriate disposition, whether the offender is Aboriginal or non-Aboriginal. 

The Aboriginal Legal Service, looking out for its own clients, can put in as many submissions as it likes, and if 
those have merit the government will of course take them into account. But the ALS has an interest in the benefit 
of its particular offender clients. If that interest does not meet government policy on how serious offenders 
should be dealt with, then the government has a responsibility to choose its own policy settings for legislation. 
There are of course issues about where one places the balance. Where does the ALS stand on an incident of 
serious domestic or family violence? Does the Aboriginal offender receive preference and avoid imprisonment 
for that if it is serious, terrorising a family on which he has imposed that violence, or does one look at the 
protection of the victim? One will result in the potential imprisonment of that Aboriginal offender, but that is 
a price that needs to be paid. It is a balancing exercise that never seems to be wrestled with by those who 
complain about the levels of Indigenous incarceration. It is a fact, sad though it is, that not only are Aboriginal 
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offenders overrepresented in our prison system for violent offences, Aboriginal people are also overrepresented 
as the victims of such offences. 

I will deal with some of the more specific issues that have been raised, beginning with the definition of serious 
harm. I do not think there is a definition of serious harm. Under proposed section 97A of the Sentencing Act 1995, 
for the purposes of the declaration of a serious violence offence certain offences are excluded. There are certain 
other definitions in the proposed section. Proposed section 97A(3) states — 

The court may, for the purposes of the Sentence Administration Act 2003 Part 5A, declare the offence to 
be a serious violent offence if the offence — 

(a) involved the use of, or counselling or procuring the use of, or conspiring or attempting to use, 
serious violence against another person; or 

(b) resulted in serious harm to, or the death of, another person. 

It is for the court to decide at the time of sentencing. The order is made by the court at the time of sentencing and 
as a consequence of the conviction of that offender. That offender then knows that they are subject to the post-
sentence supervision order provisions under the Sentence Administration Act because the court said so at the 
time of sentencing, unless the offence falls within the schedules to the legislation that prescribe what may be 
offences that fall within the scope of the Sentence Administration Act for these purposes. 

That leads me to the question about whether there is a right of appeal. Under the Criminal Appeals Act 2004, an 
offender is entitled to appeal not only against a conviction, but also against any sentence or order as 
a consequence of that conviction. I think it is section 23 of that act. Of course if a court orders or declares, for the 
purposes of part 5A of the Sentence Administration Act, that an offender has committed a serious violent offence 
and the offender disagrees with that assessment by the court, they can appeal that element of the order, or all of 
the orders made on that occasion. Under proposed section 97A(4), there are restrictions and considerations the 
court must take into account. I should add that the regime is less complicated under what is proposed than under 
the Dangerous Sexual Offenders Act because they are totally different regimes. In theory, they may overlap but 
the criteria being adopted are totally different. 

When Hon Lynn MacLaren commented on this element and about the protections that are necessary in respect of 
an offender in the case of preventive detention, I think she inadvertently stumbled upon the difference. One is 
a regime of preventive detention when an offender is incarcerated beyond any sentence that has been imposed by 
the court, unless the danger presented by that offender can be dealt with by way of a community supervision 
order. That is the Dangerous Sexual Offenders Act. This is not preventive detention. There is no element of 
preventive detention in this. This is at the completion of someone’s sentence—whether an offender is eligible for 
parole and either has not been released on parole or that parole has been breached and they have been returned to 
serve out the remainder of the sentence in custody; or they were not granted eligibility for parole and have 
completed the finite term of imprisonment for which they were sentenced. If it were a question of parole, the 
Prisoners Review Board would be entitled to impose a variety of conditions on that offender as a condition of 
allowing the prisoner parole. This scheme essentially reflects that, but allows those to be imposed for up to two 
years after release at the completion of the sentence. They do not provide preventive detention beyond the 
completion of a sentence; so different considerations arise. 

I will look at the regime under part 5A; that is, the considerations the Prisoners Review Board takes into account. 
I digress for a moment to ask: who is better equipped than the Prisoners Review Board to determine the level of 
risk involved in an offender being released into the community? Based on its reports and the reviews that it 
carries out while the prisoner is in custody, its access to the behaviour of that prisoner in custody, its assessment 
of that prisoner’s propensity and state of mind, its knowledge of the prisoner’s preparedness and success—if they 
have been prepared to do so—in completing behaviour reform programs within prison, who is better equipped to 
determine that than the Prisoners Review Board? It may already have had that assessment in deciding whether 
a prisoner who is eligible for release on parole should be released on parole and under what conditions. At the 
end of the sentence, if that prisoner has not availed themselves of the reforms available in prison, the 
Prisoners Review Board can decide that some further period of supervision at the completion of the sentence is 
warranted and impose the limited conditions that are being foreshadowed under proposed section 74F, 
“Standard obligations of PSSO” and proposed section 74G, “Additional requirements of PSSO”. 

If that period of supervision is cancelled by way of further offending or breaches of conditions, that creates an 
offence in itself. The idea that someone can start lighting fires but suddenly not be dealt with seriously, because 
they are under a post-sentence supervision order, is simply ludicrous. It loses sight of the fact that that would be 
an offence in itself. If serious enough, a charge would result in that offender being denied bail, but certainly they 
would be subject to further proceedings that may involve further terms of imprisonment. It is not necessarily the 
same regime; it does not have to be the same regime as dealing with dangerous sexual offenders, but the factors 
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that need to be taken into account may be similar. This is in proposed section 74B of the bill. It sets out the 
considerations for a PSSO, including the likelihood of the prisoner committing a serious violent offence when 
subject to a PSSO, and the likelihood of them complying with the conditions of the PSSO. Those considerations 
may overlap with those of dangerous sexual offenders, but dangerous sexual offenders involve a higher standard 
because, firstly, we are looking at preventive detention from the end of a sentence and, secondly, we are looking 
at essentially recidivist offenders; not offenders who have perhaps committed a violent one-off offence that falls 
within the consideration of the court and may require some additional supervision if the offender has not 
sufficiently responded to the reform programs that are available while in custody. If an offender fails to agree, it 
will be an imposition upon them that was set by the Prisoners Review Board. The offender does not have an 
option—they are not being asked whether they will or not. It is an imposition upon them by way of conditions 
set by the Prisoners Review Board. If an offender fails to comply with them, they commit offences. If they 
commit offences that are substantive in their own right, they will be charged with those offences and different 
considerations will come into play. 

I think I have dealt in broad terms with most of what has been raised, except for Hon Robin Chapple’s specific 
questions. I confess that I could not quite identify some of what he asked in the time available to be able to deal 
with them specifically. I note that he mentioned something about a presumption against parole. I do not agree 
with that at all. Currently, the court must take into account at least two factors in order to determine whether 
someone ought not be eligible for parole. All this does is limit it to the court deciding that there is one factor that 
may influence its decision. That is not a presumption against parole; the presumption has not changed. I have 
dealt with the issue of so-called legislative safeguards in dealing with the making of orders. The entitlement to 
make representations to the Prisoners Review Board is no different under this regime than it would it be 
ordinarily for someone seeking to persuade the board that they ought to be released on parole when they are 
eligible to be released. 

I do not have the specifics available on the discussions about non-government organisations, but certainly work 
is being done by the police in a number of remote places to determine whether work can be done by people who 
are the subject of low-level offences to engage in community work in those communities to avoid the necessity 
for incarceration. The case of Dhu is really not apposite. In the case of Dhu, as in other cases, if people have 
fines imposed upon them, they have the choice of either paying those fines or, if they cannot pay them off, 
entering into a time-to-pay arrangement. If people do not enter into a time-to-pay arrangement, they have the 
option of doing community service. I will say more about the subject after question time. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 7608.] 
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